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IN THE COURT OF APPEALS OF THE STATE OF UTAH
THE STATE OF UTAH,
Plaintiff/Appellee,
v.
Case No. 930361-CA
Priority No. 2

JOHN SIMONETTE,
Defendant/Appellant.

INTRODUCTION
Mr. John Simonette relies on his opening brief and also
refers this Court to that brief for the statements of jurisdiction,
the issues, the case, and the facts. Mr. Simonette replies to the
State's brief as follows.

SUMMARY OF THE ARGUMENT
When the trial court suddenly ordered restitution for J.T.,
—

an action not recommended by any of the involved state agencies,

counsel for Mr. Simonette immediately and appropriately objected.
The court's consideration of its restitution matter preserved the
issue for appeal.
When viewed in the proper context, the purported
allegations or "admissions" do not support an award of restitution
for J.T.

Claims of physical abuse were not sufficiently proven to

State agencies who were empowered to take action and the trial court
failed to include or apportion the acts of other involved persons.

ARGUMENT
POINT I
THE TRIAL COURT ADDRESSED THE RESTITUTION ISSUE NOW
BEFORE THIS COURT ON APPEAL
(Reply to Point I of Appellee's Brief)
In its brief, the State argues that Mr. Simonette's
objection to the restitution issue was "nominal11 and that the trial
court was not "given a chance to correct any impropriety."
Appellee's brief, Point I.

While acknowledging that "[o]ne of the

primary reasons for imposing waiver rules . . . is to assure that
the trial court has the first opportunity to address a claim that it
erredt,]"1 the State discounts the fact that the trial court not
only had the opportunity to address the restitution claim, the court
actually ruled on the matter.

See (R 69-70); cf. State v. Belgard,

830 P.2d 264, 266 (Utah 1992) (per curiam) (explicit rulings or
formal findings are not required, implicit decisions suffice).
Consistent with the "first opportunity" principle are
holdings indicating that even when objections are untimely,
unspecific, or otherwise inadequate, if the trial court nonetheless
considers an argument the issue is preserved for appeal.

See

Belgard, 830 P.2d at 265 (quoting State v. Matsamas, 808 P.2d 1048,
1053 (Utah 1991) ("The problem with the State's [preservation]
argument is that whatever the requirements of [a rule, the court]
chose not to treat defendant's failure to raise the issue with him

1. Appellee's brief, page 10 (quoting State v. Johnson,
821 P.2d 1150, 1161 (Utah 1991)).
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before the first day of trial as a waiver.
proceeded to consider the claim.

Instead [the court]

Therefore, the objection was

preserved for appeal"); State v. Johnson, 821 P.2d 1150, 1161 (Utah
1991) ("If the trial court already has had that [first] opportunity,
the justification for rigid waiver requirements is weakened
considerably").
In response to Mr. Simonette's objection, the court here
took the opportunity to decide whether restitution should be ordered
for J.T.2

(R 69-70).

The trial judge considered the issue.

Mr. Simonette also responds briefly to the State's position
that "defendant gave the trial court neither notice of his recently
expressed concerns with the use of hearsay information in the
reports [allegations pertaining to J.T.], nor an opportunity to
conduct a deeper inquiry into the validity of that information."
Appellee's brief, page 10. Contrary to the State's claim, the party
not receiving notice was Mr. Simonette.
Adult Probation and Parole's presentence investigation
report and the Department of Corrections' 90 day diagnostic report
both failed to recommend restitution for J.T.3

The county

2. The State appropriately used initials when referring to
the involved minors. Appellant follows suit.
3. In its presentence investigation report, Adult
Probation and Parole recommended restitution payments "for the costs
of treatment [$600.00 for counseling] for [K.J.]." See Presentence
Report, pages 3 & 9. J.T. issued no "victim impact statement". In
the 90 day diagnostic report, the Department of Corrections
-[footnote continued on next page]-
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prosecutor similarly refrained from advocating restitution for
persons other than the named victim, K.J.

Restitution for J.T. was

never at issue until the court, sua sponte, ordered the payments at
the close of sentencing.

(R 69-70).

The State's intimation regarding a lack of "notice" places
an unreasonable and impractical requirement on defense counsel.
Particularly since the State agencies themselves neglected to make
the appropriate restitution recommendations for persons unlisted in
either the charged or pled offense (i.e. J.T.), counsel should not
be expected to know in advance the scope of a still undetermined
court ruling.

If counsel had to defend against all such collateral

allegations, sentencing would turn into a protracted set of hearings
in which every conceivable indirect claim would have to be addressed
before the court imposes sentence.

See Opening Brief of Mr. John

Simonette, page 13 n. 5 (citation omitted) ("The legislature did not
intend to make criminal sentencing procedures unduly complex.

Yet,

if we were to interpret our restitution statutes broadly so as to
permit awards of unliquidated damages, including amounts for pain
and suffering or emotional distress, those procedures would have to

3 -[footnote cont'd]"interviewed the victim in this case, [K.J.,]" and recommended
restitution payments "for the cost of any counseling the victim has
needed or will need as a result of this offense." Diagnostic
Report, cover page & page 2. No "victim impact statement" was
issued by J.T. Neither report suggested that restitution for J.T.
would be an appropriate order.
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become both protracted and more complex to avoid arbitrary and
unfair awards").
When J.T.'s restitution became an issue, Mr. Simonette
immediately and appropriately objected.

(R 69).

The court below,

though, did not allow further discussion of the matter.

See Utah

Code Ann. § 76-3-201(3)(c) ("If the defendant objects to . . .
restitution, the court shall at the time of sentencing allow him a
full hearing on the issue").

The restitution order should be

reversed.
POINT II
THERE WAS AN INADEQUATE BASIS FOR AN AWARD OF
RESTITUTION
(Reply to Point II of Appellee's Brief)
The State's brief relies heavily on "admitted criminal
conduct" to justify an order of restitution for a person unnamed in
either the charged or pled offense.

See Appellee's brief, Point II.

According to the State, physical abuse admissions were "contained in
the presentence and diagnostic reports . . . "
page 7.

Appellee's brief,

The presentence report, however, listed no such admissions

and the purported admission in the diagnostic report is taken out of
context.
The diagnostic report explained that if physical abuse did
occur, "[c]ontact with the Division of Family Services and the Salt
Lake County Attorney's Office reveal that at the present time, no
charges have been filed as a result of this abuse."
page 2.

Diagnostic,

Thus, whatever the allegations, charges were not warranted
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nor did "probable cause" exist in the eyes of agencies capable of
enforcement.
Since uncharged and unadjudicated criminal acts must be
established "beyond a reasonable doubt" before they may be used at
sentencing,4 the unsubstantiated allegations of physical abuse fell
short of the requisite standard.

The burden of proof is not

satisfied by double and triple hearsay allegations mentioned in
passing "when specific factual issues must be resolved."

See State

v. Johnson, 856 P.2d 1064, 1071 (Utah 1993); Opening brief of
Mr. Simonette, Points I & II.
Even assuming, arguendo, that physical abuse did in fact
occur, the lower court's order still "lacked the necessary factual
and legal basis for restitution."

See Opening Brief of

Mr. Simonette, page 12. Michelle Blanchard of the Division of
Family Services stated that Mr. Simonette did not sexually abuse
J.T.

Ms. Blanchard also indicated that other males may have

sexually abused J.T.

Presentence Report, page 7.

Omitted from the

court order, however, was an explanation distinguishing between
counseling costs resulting from sexual abuse and counseling costs
resulting from physical abuse.

Cf. Utah Code Ann.

§ 76-3-201(3)(a)(i) ("Whether the court determines that restitution

4. Cf. State v. Taylor, 818 P.2d 1030, 1033-35 (Utah 1991)
(emphasis added) (although said in the context of a death penalty
case, the high court held, "It is clear from our sentencing statute
and rState v. Parsons, 781 P.2d 1275 (Utah 1989)] that any and all
evidence of adjudicated and unadjudicated crimes may be introduced
provided they have been or are proven beyond a reasonable doubt").
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is appropriate or inappropriate, the court shall make the reasons
for the decision a part of the court record").

Given the likelihood

that persons other than Mr. John Simonette were responsible for the
sexual abuse of J.T.# all of the involved counseling costs should
not be imposed on Mr. Simonette.
CONCLUSION
Mr. Simonette respectfully requests that this Court vacate
the lower court's restitution order.

J.T. was not listed as a

victim by the prosecution below, Adult Parole and Probation or the
Department of Corrections.

See supra note 3.

The court below

erroneously interpreted the restitution statute.
SUBMITTED this

(ip

day of June, 1994.

RONALD S. W J I N O
Attorney for Defendant/Appellant
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